Оскарження захисником рішень, дій чи бездіяльності органів досудового розслідування та прокурора

(Аppeal by the defender of decisions, actions or inaction of the pre-trial investigation bodies and the procecutor) by Попелюшко, В. О. (V.O. Popeliushko)
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B, O,Ilonenrowrco,
\oxmop npuAwHux HaAK,
npobecop, dupercmop
Iucmumymy npa6a iileHi
I o uurcia M a-quu o a ctrco zo
H at4iouanauozo A Hi6 ep cumernA
,, 0 cmp o sa rc a a xa d e uin,,
Anrop poar.na4ae uosaqii Kpu-
lriHa.nuroro npouecyaJTbHoro KoaeK-
cy Vxpainr.r 2012 p. lroao ocrapxeH-
Hr 3axilcHlrKoM piuretrr.4ifi qr,r 6eeai-
q,'lruocri c,ri.a.ioro, nporcypopa nia
qac AocyloBoro poac.ni4ynanru.
Itmo.rosi croga: 3axr.rcnrrr, oc-
KapxeHnfl, piiueHna, ais, 6eeaisnr-
nicrl, caiA.{ufi, nppE y,pRB
OcxapxeHu.s piueHb, aift'lra 6esAi.flrlHocri opraHin AocyAoBoro pos-
cai4ynaHua € oAHHM is eaeNaeHrin BeJrr4Koro i cxnaAHoro rcpunaiHa"rrHoro
rpoUecya,'rbHoro iHcrr.Iryry ocKapxeHna piureHl, Airl vu 6ea4iarlHocri
Aepx{aBHrrx opraHin ra cJry)K6oBr4x oci6, rt1o eAificHrororb Kpr4MiHa,rrbHe npo-
BaAnceHHq, ocHoBaHoro Ha KoHcrr{Tyr1ifiHo rapauroBaHoMy rlpaBi <<Ko)KHo-
ro>> 3axuularr cBoi rrpaBa i cno6o4n n cy4i (cr. 55 Koncrprryuii Vrpainu) ra
niauosiAuift sacaAi rpuuiua-nlHoro npoBa4xceHHr, 3aKpiu.neuifi y cr. 24
HoBoro Kpurraiua"ruroro npoqecyaJrbHofo KoAeKcy Yrpainu (aa,ri - KIIK).
I{eri incruryr oxorrJ'rroe [pllll{c}r ilpouecyaJrbHr{x HopM rqoAo [peAMera,
cy6'exrin ocKapxeHH.n, [oprAry iloAar{i, po3rJr.f,Ay cKaprn Ta fioro p$yJrb-
raris. CHcreMHo BoHr.r cKoHIIeHrpoBaHi y $ 1 rrann 26 KnK, uo Mae Ha3By
<.OcrapxeHHfl pirxeHb, giir tu 6eeAismHocri oprauia AocyAoBoro poscri-
.zIyBaHHs tlt4 ttpoKypopa niA .tac AocynoBoro poac,rilyeannt>, ra er.{icronHo
nanonneHi noJro)KeHHrMr4 npoqecyaJrbHoro 3aKoHy ilIoAo npoqecyaJrbHofo
crarycy roro rrr4 iHruoro ) racHHKa r<pnnaiHa,rlnofo npoBaA)KeHHfl - cy6'er-
ra ocrapxeHHs, roro .{n iHuoro [poqecyanbHoro piureuua, 4ii c,ri4voro ra
lpoKypopa, Kox.Hoi oxper*roi npoqecyaJ'rbuoi cnryaqii.
ilns, saxucw{Ka ocKapxeHHa pirueHb, aifi .rH 6ea4iqrrHocri opranin
Aocy.{oBoro poec;ri4ynanH-fl ra npoxypopa ui4 sac AocyAoBoro posc"iri4y-
BaHH.fl € oAHr{M ia aarconnux eaco6is 3ax}rcry ni4oaprcnauoro, aruii niH
zo6 os' sganufi nnxopucroByBarl{ 3 Meroro sa6eene.reHH.fl AorprEMaHH.r npaB,
ceo6oa ra 3aKoHHHX iHrepecin ni4saxncnoro ra 3'.rrcyBanHq o6cranraH, sxi
cnpocroByrorr ni4ospy, noM'flKruyrcTb rrfi BnK.[rcqarorb fioro rcpuviHrlTrbHy
niAnosiAarTruicrr (v. I cr. 47 KnK). Ocxapxeuua piurenr, airl .ru 6esai-
.rrnbHocri opranin AocyAoBoro po3criAyBaHHtr a npoKypopa,,sKHMl{ Aony-
rqexi nopyureHHs rapaHroBaHEX 3aKoHoM cy6'errunnux rpaB, ceo6oA i
3aKoHHr{x iHrepecis ni4osprcnanoro a6o xxi posqinrcrorbcfl 3axrrcHr{KoM flK
Heaaxonni i Heo6rpyHroeani, e caMe o6oB's3KoM 3axncHnna, a:ne fioro npa-
BoN{, tKr4M si}r Naoxe po3rlopflAxarvrcfl. Ha cnift poacyA, 60, a o4uoro 6oxy, -
ue Kareropr4vHrafi npuuuc rpouecyaJrbHoro 3axoHy, a s iHuroro - eaci6
3axr{cry, rqo noKJla,4aeTbc.f, Ha 3axI,IcHHKa .rIK Ha caMocriftnoro r{acHllKa
rpurrina-nluoro rpoBaAxeHna (u. I cr. 45,.r. 1 cr. 47, cr.303 KIIK), uocia
roucruryuifinoi (v. 2 cr.59 KoHcruryuii Vxpaiuu) ny6aivno-npanonoi
SyHrrlii 3axr{cry, Meroro.sroi e i ea6eene.{eHHrr Aorpr{MaHHs rrpaB, cso6o4
ra 3aKoHHr{x inrepecie ni4saxucuoro 6eenocepe4nlo (u. I cr. 47 KnK), i
ea6eene.renH.a ix ueroAoM BI,LgBJreHHf, rropyrueHb npoqecya/rbHoro 3aKoHy
opfaHoM AocyAoBoro posc.ni4ynaHHfl ra rrpoKypopoM 3aAJrs cnpaBeAJrr{Boro
npaBocyA.qs (u.u.3, 5 u.22 KnK).
V rcprauina,rbHux npoBaAXeHHsx, y srlrx oco6a B[paBi eAirlcHrcearu
3axr{cr siA niaoapu y nvlrHenHi xpnuina"nrHoro npaBofiopyrxeHH.rr caMo-
crifiHo (a4iftcnronarr4 caMo3axr4cr), aorpeua fracrb 3axrrcHr{Ka y sKHx He €
o6oe'.flarosolo (AHB. cr. 52 KIIK), riAo3proBanlrft nnpani siAr\.{osurl,rc.f, niA
cKapfr4, roAanoi fioro eaxucHilrou. A-ne ue [paBo BuKrror{Ho niAoappsaHo-
ro, i ocnonaHe BoHo He Ha 3acaAax ny6,ri.rrocri upo$ecifiuoro 3axr4cry y
rpunaiua,rrHoMy npoBaAxeHHi, a Ha ni4uocr.rHax npouecyaJ'rbHoro rrpeA-
craBHr{urBa nix nuu ra ftoro gaxr4cH[KoM, yperyJrboBaHnx [pnrrr4caM]r
n2
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rs'" r.n. 3, 16 cr.42,q.4 cr.44 KnK.
llpe4uerou ocKap)KeHHs 3axr{cHrrKa (ar i iHrurEx
cy6'errin ocKap)KeHHs) Ha gocyaonouy poac,rigynau-
ni saKoH Hagr4Ba€ piruenux, aii qu 6esaiglr,nicrr cdA-
qoro a6o rpoKypopa (v. 1 cr. 303 KnK). A,re rcpina
caiA.{oro i nporypopa aAiftcHroearu Aocy.qoBe poacai-
AyBaHHfl , Kopllcryror{I4cb IIoBHoBDKeHTUIMI{ c.ni,4.{oro
opmHy AocyAoBofo poscai4yrauH.rr, yrroBHoBaxeuufi
raKoiK repinnux opraHy AocyAoBoro poacligynaHnx
(n. 6 v. 2 cr. 39 KIIK), a npr4 AocyAoBoMy poacaiay-
nanni rplrnaiHzrJ'rbnlrx npocrynnin - i cuinpo6irHr{Kr{
inruux (ne c,ria.{Hx) niapoaaiain opraHie aHyrpiruuix
cnpaB, opranir 6e:uenu, opraHin, r{o sAiricnrororr
KOHrpOJrb 3a AOAepX€HH"qM [OAarKOBOfo 3aKOHOAaB-
crra (u. 3 cr. 38, cr. 298 KnK).
Tar .{fl iHarcrue, .uo BiaaHHfl 3axficHnKa s-noNrix
recsru npe4ueris ocrapxeHn"rr, nepe46auenux .r. 1
cr. 303 KIIK, srci niAa.f,rarort po3rnsAy c:riA.run.r
cy,qAelo Ha craAii AocyAoBoro poac.ni4ynauH.rr, HaJre-
xnrn ciu.
II epwufi - 6eeAi.fl rr,Hicrl c,ri4voro, npoxypopa,
f,Ka noJlgra€ y HerroBepHeHHi rraNr.racoBo Br{r)AreHo-
ro uafiHa sriAHo 3 Br{MoraMH cr. 169 KliK (n. 1 -r. 1
cr.303 KIIK).
Ees4ixalHicrt c,riA.roro, flpoKypopa ryr Ma€
rrporrBr4Trrc.s y HenoBepHenHi laafiua, Tr4MqacoBo
Br{Jrf{eHoro y ni4oapronaHofo, .trK Baxo.qy ea6eene-
rreHHs rpnuina"nrHoro [poBanxeHH.f, Ao aupirueHux
nr{TaHHff npo fioro aperrrr, sKUIo: 1) c"ti4vrafi, upo-
Kypop nicns eaxiu.reHH.fl HacryfiHoro po6o.roro AH.rr
nicrx nu;ryveHus uarlHa He rroAaB KJro[oraHH.rr npo
I?oro apeur (v. 5 cr. 171 KIIK); 2) cfiq,tuir. cyp"aa
nporaroM ciuAecgrrE ABox roAt4H 3 AHs Ha,4xoAxeH-
H.s AO CyAy KJrOrrOTaHH.fl He rrocTaHoBr{B yxBzlJrr4 npo
aperrrr uaftna (v. 6 cr. 173 KnK); 3) yxna"'roo cni,a-
voro cyAAi siAl4osnelro y 3aAoBoJreHHi r,ronoranns
npoKypopa npo aperrr uafina (n. v. 1 cr. 169 KIIK),
a raxo)K 4) nocranonoro [poKypopa Br.r3HaHo raKe
BluyrreHHs ltafina 6esuiAcrasuuu (n. 1 .r. 1 cr. 169
KnK).
,[pgzufr - 6*4ix.irtnicrr, c"rriA.roro, npoKypopa y
nesAificseHni iHurnx rpoqecyaJrbnrx 4ifi, rpiu
Br{rrleHaBeAeuoi 6es4ixnruocri ra 6sAia.rluoc:ri, xxa
rroJr.rrra€ y HeBHeceHHi ei,qor,rocrefi npo xpnrrrina,nlHe
lpaBorropyneHHfl Ao eAraHoro pe€crpy AocyAoBr{x
poac.ni4ynaHl nica"s orprrMaHH.rr 3aar.tr qu nooi4o-
MJreHHr npo xpuuiuurJ'IbHe rrpaBonopyrxenHfl, cy-
6'errauu ocKapxeHHs .sxoi sfiAHo s renepiurHiu
sl.ricror4 BaKoHy Moxyrb 6yru nu:lne oco6u, ari
rro4aJrn 3arrBy rtr{ noeigonau.nu npo xpl,rruina-nlne
rpaBoropymeHna (n. 1 .r. 1 cr.303 KnK).
Ilefi npe4rr,rer ocKapxeHHfl B rrpr{HuHni oxon,rroe
Heo6MexeHe KoJro BlrnaAKie, a caN{e: yci 6ee Br{H.f,rKy
Br4na,4Kr{, KoJrr{ npoqe cyatnwufi. 3aKoH np.rrMo eo6o-
B'r3y€ c.ni4voro, npoKypopa zilifr.cnuru rreBuy npo-
qecyaJrbHy Ailo .ru npufruarn npoqecyanbHe pirueH-
ua, a6o sAificHeHHg npoqecyaJrbnoi aii vu nprfi-
H.flTTs npouecya-rrbHofo puxeHHs Br{Mara€ KoHKpeT-
Ha npouecya"rrHa cllryaqir, ulo cKJra,Tacx y xpi.rlri-
HaJrbHoMy rrpoBaA)KeHHi, a caiA.rzfi, nporypop raxoi
Aii He srarony€ rrr4 raKoro piurennx ne npnr?lrae. fl-na
rrpr{K.rraAy, npeAMeToM ocKapxeHHs rr.roxe 6yru
Hepo3rJrrA criAaluM, npoKypopoM y nnaHa.reuurl
3aKOHOM CTpOK KJTOnOTaHHfl 3aXHCHrrKa [pO HaAaH-
Hr fionay Ans oaHarlolrJTeHHrr iuarepia,rin AocyAoBoro
posc"rri4ynanH.q Ao rloro 3aBeprrreHH.a (cr.cr. 220,22I
KrrK).
A-rre c.rri.q o6on'.ssKoso Marr{ Ha yraai, qo rle Mae
6yru 6ezgiamuicrr crirqoro, npoxypopa, qra icror-
uo ea.rinae lpaBa, ceo6oAr.r a BaKoHHi Hrepecu ni-
Ao3proBaHoro, cyrr€Bo o6uexye HaAasi 3aKoHoM
ilaoxrueocri caMoMy 3axr4cHr.rKy e@errunHo saific-
HroBarra 3axucr a6o sxa 3arpoxye nce6ivHol,ry,
rroBHoMy i neynepegxeHoMy Aoc,riAxennru o6cra-
allH tcpuuiHaTrbHoro npoBaAlceHHfl, a roMy BI4Mafa€
BrpyqaHHr y urc cr.rryauim c.rriA.roro cyani: uerorc fi
replrinoeoro ra 3aKoHHoro nupiueHH.rr, roMy ruo
ariAHo s .r. 2 cr. 303 KIIK cnaprr{ ua iuruy 6ez1is.na-
Hicm (xx i pimeuHx.ru nii) caiA.{oro a6o npoxypopa
He po3rJTtAalorl'c.s niA .Jac AocyAoBoro poscai4yn aH -
Hr, xoqa rt uoxyrr 6yrr.r npe4ueroM po3rnflAy nia
.rac uiAroronqoro [poBaA]KeHHs ri4Ho 3 rlpaBuJraMu
cr.cr.314-316 KIIK.
Tpemiil - piruenHa c,riA.roro, [poKypopa ilpo
3ynuHeHH.rr AocyAoBoro posc,ri4ynaHHa (n. 2 ,t. I
cr.303 KnK).
BiH oxouaroe He Jrr{ue pirueHux a ycix uepe46a-
r{eHux s eaxoui niAcran 3ynr{HeHH.rr AocyAoBoro poa-
c.iri4ynaunx, a ii nopa4or fioro eynnHeHHa (cr. 280
KIIK), KoJrr4 3 nosnqirl 3axrrcry caM nopsAoK 3ynu-
HeHH.rI ruKo.4rrrb a6o ltoxe 3aruKoAr{TI4 npaBaM, cBo-
6oAarlr ra 3aKoHHr{u iHrepecarr.r ni4oepnnauoro y
uafi 6yrnlouy. Tax, y xpranai Ha,uHoMy npoBa4xeHHi,
y .flKoMy e Aea a6o Aerci,rrxa niAosploeannx, a nia-
craBn 3yrrHHeHHq crocyrcTbc"rr He ecix, y nocranoei
rrporypopa npo nra4ineHHs Aocygoeoro posc,ri4y-
BaHH.rr i synuneuna fioro crocosno oxpeuux ni4o-
3proBaHr{x 3axr,rcHr{K rraoxe o6rpyHToBaHo yr.ne4iru
3arpo3y Herarr{BHoro nperc4nqiaabHoro BUrrrBy y
npoAoBxyBanolry posc"niAyBaHHsM rpnnriHa-nrHouy
npoBaAXeHHi nepe46avyBaHr{x npoKypopcbKr{x
pirueHl y Sopui, Hanpr{KJ'raA, K,'rorroraHb Ao cyAy
npo eni.nrHeuntr oco6u ei4 xpltniHa"rlHoi siAnoei-
ga,rlHocri, qu cyAoBr.{x piureur y Qopui, Hanpr{K"rraA,
nnporcir npo 3arBepAXeHH"fl yroA npo [pr4Mrrpeuufl
a6o npo Br{BHaHH.rr BuHyBarocri qoao cnoro niAsa-
xrlcHofo, a ToMy ocKaprKl{Trlt 4o c,ri4uoro cy4Ai
rrocraHoBy caMe uloAo nop.sAKy 3yn[HeHH.rr B qacrr.r-
Hi eHrireHHq .aocy.uoBoro porc"ui4ynaHHn.
Vemaepmuil - pineuHx nporypopa npo 3aKpr{r-
ra rcpnuina-rrbHoro npoBaAlceHn.rr (n. 4 v. 1 cr. 303
KrrK).
3-nouix piuenr npoxypopa npo 3aKpr.rrrs Kpr4-
uina-nlnoro npoBa.4)KeHHs xloAo ni4oaprcnaHoro s
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[iAcraB, nepeA6arreHl4x ar. 1 cr. 284 KnK, 3 or,r.qAy
Ha Br4KOHyBaHy 3aXr{CHkrKoM oyHKqiIO, npeAMeroM
ocKapxeHH.rr Moxyrb 6yru n:/|'jie ri, ari IIp.f,Mo rI]{
onocepeAKoBaHo Mo?KyTb HefaTuBHo BI,TI4HyTU Ha
npaBa ra 3aKoHHi nrepecu BJIacHe [iAo3ploBaHorc.
Hanpuxla4, He BI{HI{Ka€ [orpe6n B ocKapxeHHi
rrocraHoBr4 flpoKypopa rpo 3 aKpl{rrfl KpI,IMiHZL]IbH0-
ro rrpoBaAxeHH.f, nloAo iliAo3pIoBaHOfO 3 riei qu
iHruoi npoqecyaTrbHoi (neiirpanlnoi crocoeHo ni-
aospu) riAcraBu (icHynaHHx Br{poKy 3a rr{M caMnM
o6nuHynaveHH"flM, LIIo Ha6paB 3aKoHHoi cI{r'II{ ToI{o -
n. 6.r. 1 cr.2B4 KnK),6o raxr.ru 3aKpl{rr.sM x(oAHIrM
quHoM He 3ar{inarorbcfl rrpaBa ra 3aKoHHi iHrepecH
niAo3proBaHoro y AaHoMy r<pnuiuaabHoMy npoBa-
ANeuui, ra fi caui npouecya"rbui niAcranu € no cvri
He3a[eper{Hr.run. Aae 3axI,IcHI{K Moxce ocKaprrr{Tl{
nocraHoBy [poxypopa flpo 3aKpllrrx xprzuina"rnHo-
ro npoBaAXeHH.r{, npH[ycrl4Mo, 3 fliacraBl4 niacyr-
Hocri B Aisnni ni4ospmnauoro cKJIaAy rcpuuiuaar-
Horo npaBorlopyrreHnfl (n. 2 u. I q. 284 KIIK),
MoruByroqu ue BcraHoBJ'IeHH.flM ni4cyrHocri no4ii
npr.ruina,rlnoro [paBorlopylxeHHt, ocKirbKH IIi nia-
craBH Malorr rupinra-nsHe 3HaqeHH.fl npl4 posr,rn4i
LlueimHoro no3oBy npo ei4urxoAyBaHHq IrIKoAu,
3aBAaHoi BHacJIiAoK xpltnrina"'rlHoro npaBonopy-
rrreHH.rr, y pasi fioro npeA'sBJIeHHs Ao niAoeploeaHo-
ro sx uuni,rrHoro sianoniAaqa B nopsAKy unni,rtHo-
ro cyAorrnHcrna (v. 4 cr.6l I lnK).
Il'amufr - pirueuHa, aii qri 6eeaisrbHicrb c,riA'{o-
ro, rpoKypopa [pr4 SacrocyBaHHi eaxoAis 6esnexu
(n. 6.r. 1 cr. 303 KliK).
B qlorlry BHnaAKy neo6xiAno KepyBarl{cs noJlo-
xeHHsr\ru 3axouy Vr<paiHrl aia 23 rPYau.s 1993 p. (n
penaruii eia 13 rpaegs.2012 P.) <.llpo 3a6e3re'{eHHs
6esneru oci6, .sxi 6epym yqacrb y rpr,rltiHa,rbHoMy
cyAovuncrri>, y sKHx BHgHaqeHi oco6n,3oKpeMa
ni4oaprcnanuit, zaxucunr, q,reHl{ ixuix ciuefi i
6.[usr,xi po4uvi, rqo Malorb rlpaBo Ha sa6egue'IeHH-fl
6eanexn n xpuuiHa,rrHoMy rlpoBaAxenHi, ixHi npaea
ra o6on'.seru, opraHu, a s ix qucri c"niA'{i nporypo-
pu, xxi ea6eanevynrs 6eauexy, 3axoAl4 3a6e3ne.{eH-
Hx 6esnenn, ni4craen, yMoBu ra fiopflAoK ix sacrocy-
B a H H f l  r o r t l o  ( c r . c r . 2 , 3 , 5 , 6 , 7  3 a x o u y  r a  i H . ) .
EesAis,'rrHicrn c,riA.{oro a6o uporcypopa e xo4i 4ocy-
AoBoro poecri4yraHHx y $opui HeBI{KoHaHHs tift ie
sa6e:ne.{eHHg 6esneKLI ni4oaprcnaHoro, BaxIrcHI'IKa,
a raKox v,reHis ix cilreii r 6nusst<ux poAtt'lie, sa
ua.snHocri AJI.g uboro niAcraB, BquHeHHfl nuuu Lifi.
vn npuiiHarrx pirueHl ia ea6eane.reHH.a 6esnerctl, xxi
ue siAnosiAarorb BnMoraM Bra3aHoro 3aKoHy, i e nil-
craBaMr4 A.ns ix ocxapxeHHs c"rri4uorr.ry cyaai.
Illocmufi - Mox{Ha crai-rueo lrpl4rlycrl4ru - 6yrc
HaltnoruupeHiurnna: piueHHs c"[iA.{oro, npoxypopa
npo ai4rr,rony B 3aAoBoJIeHHi KrofloraHHfl npo npoBe-
AeHH.fl ctriA.Iux (po:lryronux) aill ra Her.nacnnx c,riA-
uux (posruyrconlrx) 4ifi (u. 7 u. 1 cr. 303 KIIK), axi
nepeA6aqeHi, niaqqsiaHo, B rrlaBax 20 ra 21 KIIK.
.tb.
IniuironanH.a 3axlrcHrlKoM ru,irflxoM noAaHH"g
c,ri4vovy, [poKypopy K,rrorroraHt' rrpo rpoBeAeHH.{
c"riA.rrax (poaruyrconnx) ra ner,racnux cri4vux (pos-
uryxonnx) 4ifi a ueroru s6upaHHa Aoxaain 3axl4cry
Mox,rrr4Be (v. 3 cr. 93 KnK) i Heo6xiaHe rK 3 npl4-
vunr ni4cyruocri y Hboro AocrarHix snacHux rrpo-
rlecyaJrr,Hr4x aaco6in A,r.f, ix s6wpauua, rar i a rarc-
Tr{qHHX lriprcynanr. 3arou BcraHoBJIro€, rqo raxi
KJrorroraHHfl c ni1,rufr., npoKypop :o6os'gsaHl4 rl poa -
rJrflHyrr{ B crpoK He 6inlrue rplox 4Hin 3 MoMeHry
noAaHHt K,'rorroraHH.fl i sa4onorlHuru ix Ba HatrB-
uocri niAnoeiAHnx ni.{cran. A npo noBHy qI{ qacrKo-
ey ei4rr,rony B 3aAoBoJreHHi xlonorauH.rr BL{HecrH
BMorr{BoBaHy nocraHoBy, roniro axoi npyruru oco-
6i, sxa3ar-Bura K,'rorroraHHfl, a n pasi HeNloxaHsccri
Bpf{enHtr 3 o6'€xrueHrlx flpuqxH - HaAic,rarn ifi
(a62.2.r. 3 cr. 93, cr. 220 KIIK). Orxe, ocKapxeHH.a
3axr{cHr{KoM rrocraHoBu cniA.roro, ilpoxypopa Mox-
Jrr4Be .rrK s .racruui nonHoi qr{ qacrxoBoi eiANaoeu e
3aAoBo,'reHHi x.nonoraHna, rar i n qacruHi nponycKy
crpoKy po3rn.f,Ay KJrorroraHHs.
V pasi ei4uonu c,ri4uoro, rporypopa B 3aAoBo-
nenni n,ronoraHHg npo Ba,'ryyeHHr excnepra r,Jrfl
rrpoBeAeHHJ{ excrreprr{3r4 3axr{cHHK uoxe o6parn
iHuufi rxJrsx AJrr.rr orpuMaHHs neo6xiAHoro BHcHoB-
Ky eKcnepra, aHix Hane4enufi nuure, a caMe - gBep-
Hyrr{cfl 3 K,TonoraHH,f,M npo 3aJI} {eHHt eKclrepra
6esnocepe4nbo Ao caiA.roro cyaai (u. 1 cr. 244
KnK). Bce sa,rexurl eiA KoHKperHr{x o6craeuH
xpuuinaarHoro npoBaAlceHH.rr ra, He B ocraHHlo
vepry ei4 Ha.seHocri un ni4cyrnocri y :axncrura
o6'erra eKcneprHoro AocriAxeHua, 6o npra 3aJ'I) {eH-
Hi excnepra AJrs npoBeAeHHs eKcrreprl{3r{ Ir./I"flxoM
3BepHeHHs 3 KJro[oraHHaM Ao caiA.roro cyaAi, criA-
tnia cyrl,n Ma€ npaBo nrapiruuru nI4raHH.a Jrl{ue npo
orpr4MaHu.rr spaanin Anr eKcneprlaen ai4uoniAHo Ao
rroJroxeHb cr.245 KnK i ne 6i,rrure roro (q. B cr.244
KNK).
Ctoltuil - piuenHx criAqoro, npoKypopa npo
auiHy nopa4Ky AocyAoBoro posc,ri4ynaHHs ra npo-
AoB)(eHH.f, itoro eriAHo 3 npaBuJIaMIa, nepe46aueHIr-
Mr{ rJraBoro 39 KIIK (n. B v. 1 cr.303 KnK).
.flxuto nia arac AocyAoBofo npoBaA)Keuna 6yAyrl
scraHonreHi niAcraen Ar.q sAificHeHHx rpuuiHa,rl-
HOIO [pOBaAXeHHs TTIOAO 3acrOCyBaHH-g npI{MyCO-
nlrx eaxoAie MeAur{Horo xapaKTepy, ro ariAuo 3IroJ'Io-
xeHH.flMr{ 't. 2 cr. 503 KIIK cni[tvtft, rporypop
Br{Hocr{rb nocraHoBy npo anriHy rrop"flaxy AocyAoBo-
ro poac.rri4ynaHHs i rrpoAoBxy€ iioro sriAHo 3 rIpaBI4-
/raMr4, nepeA6a.reHl,rlau I{ien rJraaon KIIK. Taxuu
qr4HoM, rrpulluc npoqecya,'rbHofo 3aKoHy B uboMy
n,rani rareroptrvnult.
Ocxi.nsrn npoBaA)KeHHs rrroAo 3acrocyBaHH.fl
rrpr{MycoBr{x saxoAin MeAu.rnoro xapaKTepy, [epeA-
6a.{eHr.ix 3aKoHoM VrcpaiHr.r npo rpraviHa-nlHy ni4no-
eiAa"'r lH icrl, eai fi cn r,oerrc.rl 3a HailBHocri Aocrar H ix
niAcrae BBaxaru, ruo: 1) oco6a B.rnHn;ra cycni;rlxo
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HAYKA I NPAKTIAKA
He6e3[eqHe gixnna, nepeg6a.{eHe 3aKoHoM yxpainn
tpo xplzrrtina,rlny ni4noei4allnicrl, y craHi HeoCyA_
Hocri; 2) oco6a nqtzHu,ra xpunrina,rbHe rrpaBonopy_
ureHu.s s craHi ocyAHocri, a-ue aaxaopiaa na ncuxi.{_
ny xnopo6y Ao rrocraHoBJreuHr{ Br.{poKy (v. 1 cr. 503
KIIK), - 3ixlrcHuK, a yqacrb gaxr{cHr4Ka y rarnx
npoBaAXeHHsx e o6oB'ssKOBOro (n. 5 v. 2 cr, 52
KIIK), Mo)(e ocKapxr{r}r rrocraHoBy rrpo auiny no_
prany nocyAoBoro porcni4ynaHH.q 3a H;urBHocrj aoc_
rarHix nigcraa BBa-)Karlr uporlr,Tex(He, _ ulo, silno_
ni4Ho, oco6a n.ruurz,ta cycninruo He6e3[errHe li"qnH-fl
y craHi ocyAHocri, oco6a,.rrKa Bqr.rHr4ra rpuuiHa,rlne
npaBonopymeHH.rr, He e ncaxi.rHo xBoporc qr.I He €
ucrxi.rHo xBoporo Hacri.ntxlr, uo6 ii uoxHa 6y,ro
Br{3rraTr{ HeocyAHoro.
Cryninr cauocrifiHocri y arapirueHni eaxucHn_
KoM nr{TaHH.{ rrloAo ocKapxeHHq poar,rrx4yeaHoi
rrocraHoBrr c"ni4voro, lpoxypopa sanexnrl eiA
xapaKrepy i cryneHa 3axBoproBaHus oco6u.
flpr,rnnc 'oou..u-#Jro 3aKoHy rrpo re, ruo
cKaprr4 na inuri pirueHnx, 4ii uu 6es4iaarHicrt c"tin_
qoro a6o [poKypopa He po3rJr.flAarorbc.rr ni4 .{ac
AocyAoBoro po:cli4ynanHx i uoNyrl 6yru rrpe4ue_
roM po3rJrrAy ni4 vac ni4roronvoro npoBaAXeHH_rr B
cy4i sri4no 3 npaBr{JrraMrr cr.cr. 314-316 K|IK (.{. 2
cr. 303 KIIK), 3 ypaxyBaHH.rrM ycboro Br{rrletaBene-
uoro c-rin posynairn raK, ulo 3axI{cHt{K so6oe,ssanufr.
ocKap)KyBaru yci 6es Br{H,rrrKy Hesaxouui, sa fioro
norJ'r.rrA, pirueHHx, 4ii vr.r 6m4ia,rlHicrl c.tiA.roro a6o
npoKypopa, a npeAMeroM po3rJr.rrAy niA .{ac niAro_
ToBqoro npoBaAXeHHfl Ba;wrnraru ri,tlxu ri is nnx,
.ari Ha AaHoMy erani rpuuiHaJrbHoro npoBaAXeHH.rr
He Brparrl./ru axrya_nlHocri.
Tare ocrapxeHus, Ao pevi, e oAsierc e ueo6xin_
Hrrx BrrMor npr.r 3BepHeHui 4o €apoueficr,xoro cyAy 3
npaB JrroAI4HIl - <<Br{KOpI{cTaHH.s ycix uaqioHa,rlHnx
aaco6ie 3axr{cry>.
Cxapra - qe ocHoBaHe Ha saKoni 3BepHeHH,
) {acHr,rKa xplrlriua,rrHoro npoBaAXeHHs Ao oprauin
AepxaBx i c,ryx6onzx oci6, ynoBHoBDKeHlrx sa ii
upufiou, po3rJrrA ra BlrpirueHH.{, 3 rrprrBoly ilopy_
rrreHH"{ npae, ceo6oA i saroHuax iHrepecie oco6u.
Aoly[IeHoro opraHaMr{ i c,ryx6onnnav oco6aMr4, ,rni
a4iricHrorcrl xputrliHa,rrue [poBaAXeHH.fl, 3 BrrMo-
roto npo fioro ycyneuux.
3aroH cneqiaarHo He uicrr.rrr BrrMor ani Ao
Qopua, ani 4o slricry cxapru, B roMy 'rucni ft.Ao rr{x
crapr, ui4craBn rroAaHHg. flKnx HaMr.{ po3r,rrHyri. i
qe, orpiu ycboro inruoro, cTBoplo€ cnputrnnni
yMoBr{ Als ix rroAaHH,fl i e oAsnlr is saco6is, .flxrarl
AoAarKoBo rapaHrye cno5o4y ocKapxeHHr. Are ea
3ara,rrbHuM rrpaBr4JroM cKapra ua piureHHx,4ii vu 6ea_
Ais,rrnicu c,ri4uoro a6o npoxypopa ui4 yac Aocy4o-
noro posc,ri4yBaHH.rr o5os'ssxoeo wae 6yru illrcbMo-
Boro, Br4K,raAeHoa s riit roc,'riAosHocri, n gxifi
cKapxur4K BBaxa€ sa ueo6xiAne, npore a o6og'.sg_
KoBr{M HaBeAeHH.flM o6rpynrynaHHs i.{irro, y rovHirl
ni4noei4uocri Ao earoHy c@opnay,rroBaHoro Br{Mo-
roru. 3eu.rafiHo f,r, BoHa nrae nicruru yci neo6xi4Hi
pexnisuul.
Haocranox. Hoerr? KIIK n cr. 408 rnaeu 26
<, OcxapxeHna pirueul, gifi uu 6es4ia,rluocri niA vac
Aocy4oBoro posc,ri4yaaHH.tr> BcraHosras niAoraqe
(nporypopy Br{rrloro pinna) ocKapxeHHr He4orpr.{-
MaHHs po3yMHr.{x crpoxie AocyAoBoro posc,ri4y-
BAHH'.
Ale KIIK nricrrzrn i raxufr uptrruc 3 uboro npu-
no4y: <.[na sa6esne.reHH.rr BI{KOHaHH.'I cTopoHaMu
xpralriuaarHoro rrpoBaA)KeHHr Br{Mor po3yMHoro
crpoKy cnidauil cgdla (rcypcue - aem.), cyA Ma€
rrpaBo BcraHoBJrroBaTr{ npo{ecya"nlui cTpoKr.r y
Mex{ax rpaHurrHoro crpoKy, nepe46aveuol.o uHM
KoAexcou, 3 ypaxyBaHH xu o6cranua, BcraHoBJTeHr{x
ni4 vac niAnosi4Horo rpnl.riHalbHoro npoBaA)KeH-
Hg', (.r. 1 ct. ll4 KnK). A a cr. 28 KIIK, y axifi pos-
KprrBa€rbcfl suicr 3acar,n po:yvuocri crpoxin
eirursHsHoro rpul.riua,rbHoro cyAor{r4HcrBa, 3arrlr-
cauo: <.KoxeH Mae [paBo, ulo6 o6sr.ruyBarreHH.rr [IoAo i
Hboro B HafixoporruurZ crpox a6o cra,ro [peAMeroM ;"
cyroBoro po3rn;rgy, a6o ulo6 ni4noei4He xpuuinaal-
He rrpoBaAxeHHs uloAo Hr,oro 6y,ro 3anpr4Te,> (q. 5 Rcr .28 KI IK)
flx6yru? Beaxaro, nlo Huni e nroxnueicrb Br4Ko- $
pr{croByBarr.r o6u4na [rJrrxu - i ei4ouunii, '
suiI. 
u >r^r4 _ r 8rAuMrlu.l4, I cy.Io_ 
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